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REPORTER'S RECORD
VOLUME 1

TRIAL COURT CAUSE NO. 4222-A

‘IN THE ESTATE OF

IDA BALDWIN DENISON

DECEASED

* IN THE DISTRICT COURT

+* .
* ZTONEWALL COUNTY, TEXLS
*
*

39TH JUDICIAL DISTRICT

HEARING

On the 18th day of December 2002, the fcllowing

proceedings came on to be heaxd in the abowve-entitled and

numbered cause before the Honorable Ira Royal Hart, Judge

presiding, held at the Stonewall- County Courthouse, Aspermont,

Stonewall County, Texas.

Proceedings reported by stenographic methad.

ORIGINAL
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APPEARANTCES

FOR THE MOVANT BOB MARSHALL DENISON:
Charles C. Self, III:
Whitten & Young
Suite 1402
500 Chestnut Street
abilene, Texas

Glenn M. Karisch
2901~-D Bee Caves Road
Austin, Texas 78746

FOR THE DEFENDANT JOHN WAYNE DENISON:
Isaac M. Castro
Castro & Davis, L.L.P.
212 South Central Avenue
Hamlin, Texas 78520

FOR JESSICA DENISON:
Kara K. Smith
Gravley, Wheeler, McCray & Leggett, B.L.L.C.
S5uite 400
3444 North lst Street
Abilene, Texas

FOR LINDSEY LEIGH DENISON AND WESTOH MARSHALIL, DENISON:
Mark 5. Zachary '
McMahqn, Surovik, Suttle, Buhrmann, Hicks & .Gill
400 Pine Street
Suite B0O
Abilene, Texas
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MR. SELF: ¥No, Your Honor.

THE COURT: Just a minute. I sustained the
obijection to the attachmeht, but you may admit the letter.

‘MR. CASTRO: Well, there are =zeveral lettefs and

in the ——

' THE COURT: Which ones zre ycunobjétting_to?
MR. SELF: I am objecting ﬁo the insurance
policy. |
THE coURT} That is what I +thought.
MR. SBELF: Your Honor,‘if I could téke a look at
that, I wasn't provided with a courtesy copy of the —;-Your

Honor, everything else appears to have been prepared by Mr.
Castro. I don't have any objection to these coming in.
THE COURT: All right. 3 as now ccmprised is
admitted. Anything elée, Mr. Castro?
(Défeﬁdaﬁt's Exhibit No. 3 was admitted into
evidence.

MR. CASTRO: Yes, Your Homor, I would like to

+

‘make a bill of exceptions for the rest of the documents that

were mnot admitted -~ objected to and not admitted.

THE COURT: All right. You may dc:so.

MR. CAS&RO: bDefendant's Exhibit 1, that 1s a --
the notice of cancellztion or renewal, and!the otﬁer insurance
documents that I am going to mark Defendant's Exhiblt 4 ;hat

had been attached to Defendant's Exhibit 3 that were not

SHIRLEE MANLY & ASSOCIATES
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admittgd as a result of the sustaining of the objection, énd I
now make an offer of those two documents, Your Honor.

(Defen@aﬁt{s Exhibit No. 4 was marked for

- identification.

THE COURT: All right: You have your bill, but
my ruling stands. Anything else?

MR. CASTRD: Your Honor, yeg,;there is one other
thing that I would like to tell the Court that after our
hearing on June 3rd —- and I think Mr. Zachary ca# confirm
this — there was a conference between me and Mr. Beb -- John

Denison, excuse me, and Mr. Zachary and Mr. Leggett, and Mr.

'Zachary and Mr. Leggett asked -- asked us to obtain an’

insurancz poelicy op the house even though clearl§ the property
was already -- |

THE COURT: Just a moment.

MR. CASTRO: ~- the property was already owned
by the trust, and we -- and Mrl Stanton was here as well, and
we agreed to do that and therefore we obtained a policy, Yeour

Honor.

THE COURT: Mr. Self?
MR. SELF: I am unsure whether or not this is
testimony or not, Your Honor. It appears to be —-

THE COURT: I don't guess it is.
MR. SEGF: Well, then I am going to object to

every bit of it. He is providing facts to this Court, Your

SHIRLEE MANLY & ASSOCIATES '
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Hgnnr, outside of being ~-- ‘
THE COURT: I am not considering it as
testimony. .
‘MR. SELF: Thank you, ¥Your Honor.

THE COURT: All right. 2Anvthing else, WMr.

Castro?

MR. CASTRO: Well, Your Honer, I will testify to

those Ffacts.

THE COURT: Well, you are in charge of your

case.

ﬁR. CASTRO: T will. I will testify to those
facts.

THE COURT:

MR. CASTRO:

THE COURT: All right. Come around and be
sworn.

ISAAC CASTRO, having been firét duiy SWOIT,
testified as follows:

THE COURT: You may ﬁroceed by narrative form
rather than guestion and answer. Proceed: -

MR. CASTRQ: Thank vyou, Youf Honor.

Your Honor, we appeared here for a Hearing to

confirm the settlement agreement on June 3rd, I believe, of

this --

THE COURT: Tha record shnws'it was on Juné Ird

SHIRLEE MANLY & ASSOCIATES
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and the Court then approved the settlement.

MR. CTASTRO: Thank you, Your Honor. After

the -- after the hearing{'Mr. Zachary and Mr. Leggett or
both -- one or both of them approachecd -- appreoached me and
Mr. Stanton and we -— we sat here at the confareﬁce table-  and

we disbussea the insurance on the Raynor courthouse.

Mr. Zachary and Mr. Leégett were concerned that
it was not insured, and they askad us -—- me and John
Denison -- to obtain insurance on the property. ‘Even though
that -- according to the settlement agreement that property at
that point already bélonged to —-

THE COURT: Yeah,

MR. CASTﬁO: —— the trust and Mr. Stanton made
the statement that, Yes, we will take care'of it, and, in
fact, we dié, YD#I’HDDDI.

We obtained through Evans_insurﬁncé Agency in
Hamlin & poiicy to cover the house, and ; believe it ﬁaslmade
effective on June 6th. And there was an issue with regard to
the payment of the prémium becauseg it was no longer the
estate's or John Denison's obligation.

After discussions among the attorneys by
telephone lzter on, John Denison agreed te pay that bart of
the premium that was attributable to the time that he was
in ~~ in the house until he vacated, and so that was done, in

fact, I believe through payment of some of the royalties that

SHTRLEE MANLY & ASSOCIATES
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were paid after that. But the policy was made effective for
approximately three months.

Later omn, I received information that the policy
was going to be canceled, the stated reason.being that it was
not.-- iﬁ WES nn.longer.inhabitad, and it was vacant.

But in any evenf, we did obtéiﬁ the policy at

the request of attorneys for —- for the children.and worked

. put the details with regard to the payment of the premiﬁm

without incident, Your Honor.
THE COURT: Is Fhat the end of your testimony?
MR. CASTRO: Yes.
THE COURT: You may cross-examine.

CROSS—EXAMINATION

BRY MR. SELF:

0. Did ydu provide a copy of this binder to my zlient?
A. Not to Bob Demison, but to his attorney.
Q. Do you have a copy of that corréspondence? I am

talking about the initial June 6&th binder which you are
talking aboﬁt, was that prqvided to my client, or was it, in
fact, anly provided to Mark Zachary? Is that correct? Do you
recail thap?  | |

A. No, I don't recall that. I have a letter in evidence
with the exhibits that were pot inclﬁded as a result of your

objection.

Q. Now, you nave testified that the Raynor copurthouse,

SHIRLEE MANLY & ASSOCIATES
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which we have all referred to it as, was-noﬁ the‘property of
the trust. Is that right?

A. Correct, as of ﬁay 28th.

Q. Do you have a copy of the deed ﬁherein the estate has
deeded that property to the trust?

A. No.

Q. Do.yoﬁ have a praperty of any other -— or a copy of
any other transfer of title document that would indicéte that
the title of the Raynor courthouse is in -- is in -- now
titled in the trust?

b. No, that was -- that was to be taken care of through
the ju&qment.

Q. Okay. _Butlthat hasn't happened‘yef, has 3it?

B. No. BAs a result of objections to our judgmant, then
no, there —-- |

MR. SELF: I will object as,tornnﬁréspnnsive.
THE COURT: Owerruled.
MR. SELF: Thank you, Your Hpnor.

Q. (By Mr. Self) Now, are you telling me then tbat -
well, do ybu hanale any real estate law at all?

A, Real estate law. I handle = lct o$ real estafé
transactions, yes.

Q.  Okay. And you understand, of céurse, that for title
of property to pass, it can pass by a number of ways. Is that

right?

SHTRLEE MANLY & ASS0CIATES
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A, Correct.

Q. One of those ways, of course, is by deed. Right?

A. Co:recf. t

o. An;ther way, of course, is by adverse passession?
.A.  Correct.

Q. Is that figﬁt? Has title to this property passad to

H

the trust by deed?

B. Not by degd. That is what I have said;

Q. Had it passed by adverse possession?

A. No, it hasn't-passed by adverse éoséassion.

Q. Dkaf. So as we sit here today, if T wanted to look
up —— if I had a legal description of that p;operty and I

wanted to walk over to the county clerk’'s recordé to see who

"is the record owaner of that property, who is the record owner

of that property”?

A; Bill Denison and Ida Denison.

Q.- Okay. &nd they are both deceased. Is that right?
A, Correct.

Q. And on the date of the last of them to die, title of

that property changes.  Is that right?

A. Well, that's true with the probate having been filed
T have to —- T have to correct this part. With the‘wills
having been filed,-actual;y title to the-pfoperty would be

vested in John. Wayne Denison and the Bob Marshall Denison

Trust.

SHIRLEE MANWLY & ASSBOCIATES
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Q. okay. So property has already passed?

A. Yes, really in a sense it has beéaﬁée the wills have
been admitted to probafe;

Q. As of'the day of death?

A. I would say so. It was when the wills were admitted

-to probate.

MR. SEL¥: Okay. I will pass'the witness, Youxr
Honor.

THE COURT: Mr. Zachary, do you have any
questions?

MR. ZACHARY: Yes, Your Honor.

CROSS—-EXAMINATION

BY MR. ZACHARY:

Q. Isaac, that last statement you made where titie oxr
title vests in the heirs to an estate upon %he dgath,‘that is
subjgct to the administration of the estate. Correct? |

-A. Cnfrect, yes.

MR. ZACHARY: I have no further gquestions.
'THE COURT: Ms. Smith? |
M5. SMITH: Wo gquestions, Your Honor.
THE COURT: ®&11 right. Do vou have any furthex
quastions?
MR. SELF: No,_sir, Your HBonor.
THE COURT? 211 right. Have you got anything

gelse you want to say?

SHIRLEE MANLY & ASSOCIATES
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MR. . CASTRO: No, Your Honor.

THE COURT: Step down. All right.

MR. CASTRO: We rest, Your Honor.

THE COURT: All right. Any bther evidence? Ali
right. ﬁo you wish to'be heard, Mxr. Self.

MR. SELF: Sure, Your Honor. I wiii try to make
it very brief. I gertainly appreciate thé Court --

THE COURT: Yes, sir.

MR. SELF: -~ the Court's time today. As I said
at the very.beginning, and”as T hope.that the Court will
thoroughly reac our_ﬁrief, this is not a case of did we £ail
to ask‘or should we have asked. This is a case of we were
supposed to be told. We have hung up somewhat in the
materiality of the properties in guestion. Minor phanges to
the courthouse. It is.only $1000. The péiﬁt is not the
amount, Your Honor. Tﬁe point of the entire presentation is
+he fact that that information was not dlsclosed to Mr.

Denison and by his own testimony, uncontroverted in th15 case;

]

_had that information been disclosed to him, he would not have

entered into this agreement.

| The law is very clear that therxre mﬁst he full
disclosure from the executor even in a litigation situation.
That is why these kind of cases are se harq, Your'Honor. That
is all 1 am going to talk about on that. I talked aboutrit at

t£he beginning. I believe we SE&t forth the case that we did

SHIRLEE MANLY & ASSOQOCIATES
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not gef diséloSure. W= did not get adequate disclosure.

The defendanf has filed a response to my motion
setting forth close fo 20 acts that occurred based upon this
agreament..

T submit to you, Your Honor, that a majority of
these acts that occurred were, in fact, obligatioﬁs of the
estate to begin with.

It is very interesting that the first act that

cccurred is the dismissal of an appeal to the 1llth Court of

Appeals. . My understanding -- and as I have informed this

. Court before, I am a latecomexr to this deal.

THE COURT: That is all right.

MR. SELF: My understanding is that was an
appeal of the granting of a temporary injunction which
prohibited Mr. Denison from doing anything .in regards to the
estate.

As I undqrstand it, that temporary injunction
theoretica;ly is'still in place. At the time of these acts
that temporary injunction was still in place.

Yes, a lot of acts were taken.baseq upon
reliance upon a mediated settlement agreement that was-by'its
own terms tb e put inte f%nal form and hasn't been.

We are not to be punished becauses they jumped
the gun. ?haf is all we are asking of this Court, YDu? Honor.

There is also some claims in here that -- well, here that we

SHIRLEE MANLY & ASSOCIATES
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have come over here and asked for this, thét now all of the

tax —-—- that all of the costs ought to be taxed againsht us.

" That is an eguitable argﬁment, Your Honmor. Egquity hasn't been

déne in this case. Maybe not on either sidé. I:dcn't know.
That is for the Court to decide but equity certainly hasn't
been done on that side of the room.' They are not entitled to
be paid every bitjof cost that they have'incurred. I need to
address that because it was in here.

It is very interesting in that wve have two
depositions. laying on the table, iwo depositions that were
referenced in this agreement regarding water problems‘and the
Raynor courthouse water problems.

. Where is that deposition testimony that sets
forth, oh, my goodness, there is a bilg problem with the water

line to the Raymor courthouse? It hasn't been offered. Mayhbe

‘it is going to be now, but it hasn't been to this date. Even

that's not the point, ¥Your Honor. They can take a deposition
all they wént to.

That doesn't get rid of the dﬁty that they had
to disclose to us, oh, my goodness there is a problem on the
water line at the Raynér courthouse, or, oh, my gbodness have
you seen that courthouse since May of 20007 It is rot the
same as it was in May of 2000.

Your Honor, by law, that's thg duty that‘they

had. They didn't follow that duty and by failing to follow

SHIPRLEE MANLY & ASSOCIATES
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that duty, ﬁne of the remadi?s of the.lawris we get to get out
of the ;g#eement because we didn't get full disclosure.

Tbat’s our position in this case, Your Honor,
and, once again, we thani you for giving us the time to -do
this and fér traveling so far to do-it.

THE COURT: Yes, sir. M. Castro?

'(Defendant!s Exhibits Nos. 5 d4nd 6 qere marked

for ident#fication. ‘ ‘.

MR. CASTRO: Yes, Your Honor. I am noct going to B

reiterate a1l of those things that Mr. John Denison did in

'cqmpliance of the settlement agreement thét, in fact,‘ﬁas done -

without any-cbjectioﬁ whatsoever of the other si@e or of
anybody, but those are all listed in my gesponse.

Your Hoﬁor, if -- I will offer the -- ask for
leave to offer the oral deposition of Rogef Parker and the
aral deposition of Ned Ward as, Defendant's Exhibit 3 and 6.
Thése are the.qriginalé for the Court, but what I have ;tated
wifh rega;d'to those depositions is true.

I think we need to keep in mind how difficult
this case has been throughout the years,. Your Honor, and how
diffidult it will be if because of a thousand dollar iife
insurance palicy that can éaéily be aivided that this
matter —?'this éettlément agreement is completely set-aside,
and then we start again at square one‘beqause yoﬁ wuuid have

ta start . at the very beginning again because now we have

SHIRLEE MANLY & ASSOCIATES
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